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STATEMENT OF THE CASE

Nature of the Case
Marlin DeWitt appeals from the Second Amended Judgment of Conviction
stemming from a jury finding him guilty of trafficking in methamphetamine and
possession of drug paraphernalia.

Mr. DeWitt asserts that his right to counsel,

guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution
and Article I, § 13 of the Idaho Constitution, was violated when the district court
summarily denied his request to hire alternative counsel without providing Mr. DeWitt a
full and fair opportunity to explain the conflict he was in with his present counsel.
Furthermore, Mr. Dewitt asserts that the district court abused its discretion by imposing
an excessive sentence of ten years, with three years fixed, in light of the mitigating
factors that exist in his case.
In response, the State mischaracterizes the conflict issue presented in
Mr. DeWitt's appeal as a claim that the district court merely denied a request to continue
the trial.

(Respondent's Brief, pp.5-9.) This Reply Brief is necessary to address the

State's fallacious claim.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Dewitt's Appellant's Brief. They need not be repeated in this Reply Brief in detail,
but are incorporated herein by reference thereto.
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ISSUES
1)

Did the district court err when it denied Mr. DeWitt a full and fair opportunity to
present the facts in support of his request for substitute counsel depriving him of
his right to counsel protected by the Sixth and Fourteenth Amendments of the
United States Constitution as well as Article I, § 13 of the Idaho Constitution?

2)

Did the district court abuse its discretion by imposing an excessive sentence
upon Mr. DeWitt in light of the mitigating factors that exist in this case?1

1 The arguments in support of Mr. DeWitt's claim that his sentence is excessive are
contained in his Appellant's Brief and need not be repeated but are incorporated herein
by reference.
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ARGUMENT
I.
The District Court Erred When It Denied Mr. DeWitt A Full And Fair Opportunity To
Present The Facts In Support Of His Request For Substitute Counsel Depriving Him Of
His Right To Counsel Protected By The Sixth And Fourteenth Amendments Of The
United States Constitution As Well As Article I, § 13 Of The Idaho Constitution
The district court failed to provide Mr. DeWitt with a full and fair opportunity to
present the facts in support of his request for substitute counsel; thus, the court
deprived Mr. DeWitt his right to counsel protected by both the federal and Idaho
Constitutions.

As such, Mr. DeWitt's case must be remanded to the district court in

order for the court to conduct the constitutionally mandated hearing. In response, the
State mischaracterizes Mr. DeWitt's claim as a request to continue his trial, then
analyzes why the district court was correct in denying Mr. DeWitt's non-existing claim.
(Respondent's Brief, pp.5-9.) The State's argument is without merit.
When the district court gave Mr. DeWitt the opportunity to speak, Mr. DeWitt did
not, as the State implies, ask the district court for a continuance so that he could hire a
new attorney. (Tr. Trial, p.?, L.23 - p.8, L.8.) Rather, in the course of explaining the
problems that he was having with his trial counsel, the district court cut Mr. DeWitt off
and focused on the same irrelevant factor that the State focuses on in its Respondent's
Brief - the fact that defense counsel was retained.
Respondent's Brief, p.g.)

(Tr. Trial, p.8, Ls.3-8; see also

The district court never gave Mr. DeWitt any further

opportunity to explain the conflict. (Tr. Trial, p.?, L.13-p.10, L.19.)
Had Mr. DeWitt been given a "full and fair opportunity" to explain the nature of
the conflict, and had Mr. DeWitt been unable to describe facts that would lead to the
conclusion that he had an actual conflict with his counsel (a conflict that would
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constitute a violation of Mr. DeWitt's Sixth Amendment right to counsel), then the State's
analysis would have merit. However, the district court failed to provide Mr. DeWitt that
opportunity; therefore, remand is required in this case. See State v. Lippert, 145 Idaho
586 (Ct. App. 2007).
The State asserts that the Lippert decision is inapplicable in this case because
"Lippert . . . addresses the situation where a defendant requests sUbstitution of
appointed counsel, and consequently involves a different Sixth Amendment right

because, unlike a defendant who has retained counsel, a defendant has no right to
substitute his appointed counseL" (Respondent's Brief, p.9.) The State's assertion is
specious. There is but one Sixth Amendment to the United States constitution and the
rights protected therein apply to the wealthy and poor alike. See Cuyler v. Sullivan, 446
U.S. 335, 344 (1980) (finding that there is no basis for drawing a distinction between
appointed counsel and retained counsel in analyzing whether a defendant's right to
counsel is violated due to a conflict of interest.) A defendant is deprived of his Sixth
Amendment right to counsel if he has an actual conflict with his attorney, regardless of
whether that attorney's fee is paid for by the defendant, the defendant's family, the codefendant, or at public expense.

Regardless of who pays the attorney's fees, a

defendant who believes he has a conflict of interest with his or her attorney must be
given a full and fair opportunity to explain the conflict. To hold otherwise would be to
hold that the protections afforded by the Sixth Amendment, are dependent upon the
defendant's socio-economic status, or the willingness of others to pay for counsel. The
Sixth Amendment is not so restricted.

4

CONCLUSION
Mr. DeWitt respectfully requests that this Court remand his case to the district
court with instructions to hold a full and fair hearing on Mr. DeWitt's request to hire
substitute counsel and, if good cause is shown, to order a new trial.

Alternatively,

Mr. DeWitt respectfully requests that this Court reduce his sentence to a unified term of
seven years, with three years fixed.
DATED this 22 nd day of March, 2012.

LE
eputy State Appellate Public Defender
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